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BIOMETRIC PASSPORTS AS INFRINGEMENT OF HUMAN
RIGHTS

Madalina Virginia ANTONESCU

Rezumat.La inceputul sec. XXI, agenii UE sunt confrunt@a cu noi tipuri de atacuri la
adresa drepturilor fundamentale ale omului, siaacare amenimi si schimbe UE
(dintr-o comunitate democraticde state fondatpe principii constitionale comune ale
statelor membre dagi pe principiile consacrate in Carta ONlJ in alte documente
interngionale fundamentale) intr-un tip totalitar de gumare. Aceast situgie va
constitui, in opinia noas#; unul dintre marile cAmpuri de confruntare cu v la
insisi ideea de Uniune Europedme care vremdso construim. UE nu doar trebuié s
respecte identitatea manal: a statelor membre (careiman entifizi suverane) dar ea
trebuie & respectesi drepturile omului Tn ceea ce priste toate persoaneledind pe
teritoriul UE sau doar tranzitdndu-l. Din aceastperspectid, instituile UE
(Parlamentul European, Comisia EuropearConsiliul UE) trebuie & implementeze in
spiritul lor toate principiile referitoare la dreptrile omului consacrate in documentele
internaionale si transferate Tn ordinea juridic european. Aceste institii nu trebuie g
emitz acte juridice prin care & oblige statele membrei(nici macar si recomande
acestora) 8 incalce drepturile omului,s@ cum apreciemdas-a intdamplat in Romania,
caz pe care il analizm succint n articolul de fa.

Abstract. At the beginning of XXI century, EU citizens arafconted with new types of
attacks to their basic human rightereatening to convert El{as democratic community
of states founded on common democratic constitattigminciples and on the legal
principles of UN Charter and other fundamental mtgional documents)nto a
totalitarian kind of governance This will constitute, in our opinion, one of th&ajor
fields of confrontation about the very idea of Epgan Union. Because EU must not only
respect the national identities of its members stafremaining sovereign entities) but
also, it mustrespect human rights of all person#ving in the EU territories or simply
transiting it. From this perspective, EU institut® (European Parliament, European
Commission, EU Council) muishplement in their spirit all the principles abodtuman
rights consecrated in international documents and tramstk to the European legal
level. These institutions must not emit legal aet®Iving obligations for the member
states that are infringements of human rights, takajppens in the case of Romania,
analyzed in this article.

'PhD in European Law, Faculty of Law, UniversityRiicharest (vam55ro@yahoo.com ). Author
of several books, includingThe European Union-a modern em@tg2005), European Union,
ancient empires and medieval empires. ComparatiuedyS(2008)," The European Union and
international organization. Comparative study ofeimational law"(2009)," The EU institutions
in the post-Nice era. A perspective of constitialdaw"(2008). www.madalina-antonescu.eu
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1. Breach, through the provisions relating to biomgic passports, of the
internal laws of the Romanian state; non-compatibity between the internal
legal acts in question and the spirit and letter ofArt. 1, paragraph 3 of the
Constitution of Romania

Before tackling this legal matter, it is necessarypoint out the legal
framework within which we move. Thus, as specifieg the Constitution of
Romania 1991, revised in 199Rpmania is not a state of whatever kind but a
democratic and social state governed by the rule dfw, three foremost
fundamental legal and political characters of the Rmanian state according
to Art. 1, paragraph 3 / Constitution. Next, we semt the same paragraph 3, of
Art. 1 of the constitutional text states as cleaty possible thaRomania is a
state in which "human dignity, the citizens' rights and freedomdet free
development of human personaljtyustice and political pluralism represent
supreme value$ and shall be guaranteed So, anyone reading this legal text
according to the principle of good faith cannot intisrpret it according to a
different meaning than that clearly arising frone thill of the legislature. The
legislature does not allow the misinterpretatiortto$ text in a restrictive sense,
impeding the exercise of the rights derived fronesth supreme legal values
affecting themselves or restricting or relativizitige obligation of the Romanian
state to guarantee the supreme values mention@aragraph 3, Art. 1 of the
Constitution. We remind those who tend to belidvat they are simple words
that the entire legal and political basis of the Rmanian state is entered into
the Art. 1 of the constitutional text. Article 1 isthe backbone of the entire
Romanian Constitution, as a whole, is the supportra foundation of the
entire Constitution and of the Romanian state, as ell*In other words, we
cannot conceive an idea of Romanian statehoody@ogpoto the spirit and letter
of the Constitution, beyond theupreme valuesthat are mentioned in the entire
Art. 1 also including values according to paragraph 3, suchhasnan dignity,

“To this theprinciple of priority of the standards on human rights established by the covenants
and treaties to which Romania is party, as comptrdtie internal laws (Art. 20/Constitution of
Romania) is added. An exception to this principdethie case when the national law or the
Constitution contairprovisions more favorable than the international rules on human rights
matters, in which case tlieternal legal protection applies. Art. 20 / Romanian Citasbn also
stipulates the obligation (for all Romanian pub#gathorities and the Romanian courts)
interpret and apply the constitutional provisions(in this case, Art. 29 / Constitution on freedom
of thought, opinion and religious beligf) accordance with the UDHR and with covenants and
other (international) treaties (on human rights) towhich Romania is party. So here whave a
clear obligation, both constitutional (whereas the relevant provisions are in the Art.
20/Constitution)and international (by the binding reference to an interpretation apglication

in accordanc&ith documents of international law on human rightsmatters to which Romania

is party) that any Romanian state authosttpuld comply with.
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the citizens' rightsand freedoms, the free development of human persolitg ,
assupremevalues,guaranteed by the Romanian state. Therefoa@y violation

of such values, andny action likely to affect theirsupreme character, by any
subject of internal law, whether natural or legargons (including public
authorities) infringes paragraph 3, Art. 1 of tlemstitutional text and also affects
the characters of the Romanian state (as a denwarat social state governed by
the rule of law,), based on these values, a statehich these values are
considered supreme so pre-eminent in relation to any type of state ro
individual action.

The spirit of the constitutional legislator and teter of the analysed text
are particularly clear and leave no room for intetations or distortions. So, the
Romanian state, through all its public authoritiesjuding all authorities that are
competent for issuing passports and travel docusmenthe Romanian citizehs
must take account primarily of paragraph 3, Anbf the constitutional text, which
guarantees each Romanian citizen as supreme valuen the Romanian state
and therefore as pre-eminent in relation to any legl interpretation and any

“So it is an obligation (under the Constitution afrania) to be observeslen in relation to an
act of European law(be it with a direct effect, with an immediate atidect application, such as
the Council and Commission documents on the issuaricbiometric passports), becauge,
order to not be illegal, any act of European law gelf must be consistent with the norms on
human rights (ius cogen$ Secondly, becaudbere is no priority established in the order of
European law between the acts of the EU institutiam and the rules of international law on
human rights (they cannot be violated by rules of European lawutes of national law of the
Member States since it would violate the Art. TBEMJ as amended by the Treaty of Lisbon, by
which the Union bases on respect for the humartsjgBo, for the non-compliance with the Art.
20/Constitution, anyone who lives in Romania (aEdhMember State) shall hatee internal
means to sue any state authoritywhich is discriminatory and violates his freedom Ant.
29/Constitution (which isa standard on human rights thus falling in the scope of Art.
20/Constitution, abenefiting from the principle of priority ). The Art. 20/Constitution cannot be
interpreted in any way as relativizing the prineif priority of the international standards on
human rights in relation to the Romanian rule @f,lander the false argument that the Romanian
rule of law would make the application of a docutneinEuropean lawbecause the Union itself
must comply with the Art. 1 / TEU as amended by théreaty of Lisbon, through which the
EU is founded on respect for the human rights, demwacy and dignity, freedom and the
state governed by the rule of law So the priority of the document of the EU ingtdn as
compared to any Romanian national isatot valid if the Romanian legal act (applying an act of
European law or implementing it in national measyxéolates a rule on human rights.

% All details of future digital documents are contad in a draft of legislative act of tihinistry

of Interior and Administrative Reform (MIRA), also regulating who will handle their issuance:
The Sole National Center for Customization of Eleebnic Passports which will work within
the General Directorate of Passportof MIRA.

According to http://www.cotidianul.ro/pasapoarteda_cip_de_la_1_ianuarie_2009-59336.html.
So this is the administrative authority that maysbied by any person in administrative litigation
for abuse of power and violation of human fundarmakfneedoms through the acts issued.
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action of any subject of internal law, the value ohuman dignity, the citizens’
rights and freedoms, the free development of humapersonality. On the other
hand, we notice that the issue of biometric passmwes not take account just of
the supremacy and constitutional natureof such values that the Romanian state
not only relies upon but guarantees as well.

Thereforeany action of any Romanian state authorities in viation of
the express provisions of the Constitution, whichsi the fundamental text of
the Romanian state, placed in top-level of the inteal regulatory legal acts, is
an illegal actionbecause the issue of biometric passports is mopatble in any
way with the supreme values guaranteed by the, stdtduman dignity, the
citizens’ rights and freedoms or the free developmaf human personality,
through the totalitarian essence and the totadibarconsequences that such
passports and biometry as a whole implies.

The European citizen of the EU area needs to utattets/ery clearly that
the European society of the XXI century must remainone where the EU
institutions and the Member States observe and guantee the human rights
and fundamental freedoms(which include freedom of religion, human dignity
and freedom, freedom of movement, all seriouslyinged by the issue of
biometric passports) and that this society shouwt ahange its nature from a
democratic society into a society of totalitarigpéd, where the use of biometrics
obviously leads.

The European society must remain a democratic tyodimsed on an
improved European Charter of Fundamental RightthefEuropean citizen (by
improving and expanding the role of national pankamts, the right of legislative
initiative of the European citizens, by includinga the Charter the right of free
elections in the EU Member States and at Europsaei, letc.).

This is essential for building a European Unionfreke peoplesa truly
democratic spacewhere the European citizens enjoy all the right$ fseedoms
guaranteed by their national constitutions and Btk Charter of Fundamental
Rights-become binding through the entering int@doof the Treaty of Lisbon-a
space whergrue civilization does not involve the use of biontecs and on the
contrary, rejection of such method of enslavementrad control of the human
personwhose dignity, freedom are, in our opinion, bl#tawmiolated by this.

2. Non-compatibility of internal legal acts on bionetric passports with
paragraph 1, Art. 1 of the Constitution of Romania

Even from the beginning of the constitutional tartArt. 1, paragraph 1,
we see theflagrant violation by the Romanian state authorities, while
abusively invoking regulations and decisions of EUnstitutions?, that they
"rely" upon when imposing the Romanian citizens toreceive passports of
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biometric type. Beyond the ridiculous excuses such as the passponcerned
would be provided with more security features coragdo the classic oness if
the only purpose of the entire European societthefXXIl century is to find new
ways of restricting the freedom of the human peraowl strengthening the
security measures, something which is the clednestof emptying the contents
of the EU's democratic character and hence thesstainstituting it anthe drift

of the Union to a new form of totalitarianism (which we call a totalitarianism of
electronic type, different from the other histolidarms of totalitarianism as
forms of violation of human rights and fundamenti@edoms), other issues
should be noticed as well.

Thus, although the state authorities state that wik issue the passports
of biometric typeon request in order to show thdhere is not an obligation for
citizens to have such type of passpartwhile he can ¢€hoose » between a
classic one and a new one of biometric tygdeauthorities come with a statement
intended to showhat level of gravity lies upon the violation of hunan rights
and fundamental freedoms(in this case, freedom, human dignity, freedom of
movement of persons and freedom of religion), wisaying that old-style
passportsvill be issued only temporarfiynamely for periods abne yeay while
the passports of biometric type, considered ag sgfthe state authorities will be
issued fora period of five yearsOf course, nothing prevents a citizen, even if
initially opted for a biometric passport, from resiag its decision and choosing,
on the expiry of five years, for a classic one hetit biometric elements bhe is
already taken in the biometric database and his paonal data stored on such
passport are already abusively placed therewith guarantees from the state
authorities that such data will be protected (auties whose interest is actually,

“Council Regulation no. 2252 / 200%4n standards for the security features and biorostin
passports and travel documents issued by MembgrsSpablished in the EU Official Journal. L
385 of December 29, 2004, CommissiBecision C (2005) 409establishing thetechnical
specifications on the standards for security feasuand biometrics in passports and travel
documentsssued by Member States

®Romania introduced from January 1, 2009, biometassports. Such passports have 50 security
features andncludes for the first time in the EU, both the fadal identification element and
that of fingerprints. It is expected to bring significant improvemetuashe regulation, including
the creation of auniform European system for verifying compatibility between biometric
components and data stored irchip. The Regulation providethe general obligation to give
fingerprints, which are stored on a chip in the passport. Eemop Parliament
http://www.euractiv.ro/uniunea-europeana/articlispjdyArticle/articlelD_16055/Pasapoarte-
biometrice-mai-sigure.html, January 15, 2009. Alstmakes us see how serious the totalitarian
drift is, beginning to occur in the EU, threatenitmy empty the fundamental human rights
guaranteed by the constitutions of the Member State Treaty of Lisbon, the ECHR, the EU
Charter of Fundamental Rights and other internatidocuments on the matter.
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as history has recorded many times, to increasedhtol of the person against
her freedom).

Biometrics offers countless problems with the freesim of the human
person, including the aspect of the personal datarptection as the control of
the state authority on the human person, irrespectiely of his capacity of
citizen is dangerously increasingthrough the personal data that are stored in
databases which are not guaranteed a nationalcporteand that can be accessed
by anyone or by a privileged group in their owrenest and against the individual
concernedHere is the limit of resistance of democracy itselfof the state
governed by the rule of law as there is, in our opinion, a conflict betweba t
trend of the state authority of continuoushgreasing its control over the

®By this we believe thathere is not even a real choice between the two typ of passports
becausethey do not have the same term of validity as the biometric passport is “more
convenient” because it istentionally issued for a longer period of time At the same time,
discrimination between citizens is operated by a fferent fee charged for each type of
passport as the one for the biometric passport is higharibpaid less frequently (every five
years), while the citizen who does not want thigetyf passporis forced to take out of his
pocket each year a chargéalf the fee for biometric passports which leads eventually to a
higher expense (hence a higher fee charged foortkewho wants a classic passport (and more
trouble every year, one must apply for classic paigs In this waya discrimination between
citizens is made, in breach of Art. 16 of the Congution of Romania, where citizens are equal
before the law and before public authoriti@ithout privileges or discrimination. However, we
see howthe public authorities on the basis of domestic lagvin full violation of the spirit and
letter of the constitutional text and the international treaties ratified by Romania (on human
rights matters) and which are part of the internal law and take precedence over the
provisions of national law, violate Art. 16 through the discrimination operated between
citizens, depending on the type of passport issueét the same time, we see thats a false
option, in reality a measure intended to discourageitizens applying for the issuance of the
classic passporin favor of the biometric type issued for a longeriod of time for which a single
charge is paid once every five years. Secondlydiberimination between the Romanian citizens,
by which the letter and spirit of Art. 16 of the m&bitution is violated, also concerns the
temporary nature of the classic passportlf it were a real right of choice, the classicsgport
would have been issued for a fee equal to thatgelsafor the other type of passport for an
identical period of time and without having a temgrg nature (namely one that indicates that it is
provisional and will be replaced eventually, neaebs with a biometric one). Basicallyhe
option of the citizen is a false onewhereas the classic passport, apart from beingtioteally
more expensive, is the one to be renewed everyamdiin addition, is a temporary one, ie it is
intended to be phased out at a time in favour eftlometric type. So finallythe citizen has no
right to choose because he will have, ultimatelyptapply for a sole type of valid passport,
namely the biometric one. This is a flagrant violabn of the rule of law, the spirit and letter

of the Constitution and the human rights and freedms established by it and by the
international treaties to which Romania is party amd that is obliged to respect as supreme
values and guarantee them to its citizens, in the#it and letter of Art. 1, paragraph 3 of the
Constitution.
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individual and the latter, who has the interesbéolinked to state only through
basic obligations and to keep his freedom, moreaveking the state, through all
its authorities and actions to respect and to guieeasuch freedom.

Biometric passports are illegal because,by using biometrics they
violate the human fundamental freedomgfreedom of movement and freedom
of religion) but also the human dignity(while the human is treated as a potential
perpetrator because the biometric society cannsgibly be free and democratic
but a coercive one, of institutionalized suspicaod totalitarian, of violating the
human rights and fundamental freedoms). While @nse to be a trend of the
Western societies in the so-called confrontatiotihwiternational dangers such as
international terrorisman excuse restricting each time the human freedoms
and rights in favour of a pre-eminence of the reasoof ensuring the public
safety (to be seen a@n exception as an exceptional measure, applicable in cases
clearly provided by law and with &mporary nature), the Eastern European
societies just emerging from the totalitarian elgrees of communist type must
be more circumspect and critical to the new forrmegestricting the human rights
and fundamental freedoms.

Moreover, we think that they should take, before Western societies
already affected by this disease of biometrecgole of guardian of the real
spirit of democracy and democracy itself, that is Hat of guaranteeing the
state governed by a rule of law and the human rigist and fundamental
freedoms The societies most likely to induce the Westgpetsocieties that are
currently under the biometric inclinatido regain their state of confidence in
the democratic orientation, and to not give in to lhe momentum to become
some societies of widespread suspicion, that are ddig-Brother type where
the citizen becomes a potential suspect and wherstate authority self-assumes
powers that are specific to a police state, cootisly narrowing the exercise of
the human rights and fundamental freedoms, urdiitgy them without content,
are represented by tl@astern European societies.

In Art. 1, paragraph 1 of the Romanian Constitytidghe national
character of the Romanian state is set out clearty without any doubt. We are
talking hereabout Romania, a country with a specific national dentity,
namely the historical union of Orthodoxy with the Romanian national spirit
on this millennial territory *. Romania is not a state of whatever kind but testa
belonging to a people that, eviEom its origins, was a Christian one the birth
of the Romanian people in its millennial CarpathanDbian-Pontic path, was

"His Beatitude Patriarch TeoctisTe the role of the Romanian Orthodox Church inlifeeof our
people in the Foreword to the third ed. of the manualeé Romanian Orthodox Church History
Bucharest, 1987. See also Nicholas Dobrescihe role of Church in the Romanian history
Bucharest, 1909.
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firstly a Christian-Orthodox birth This is essential foproperly understanding

the type of the Romanian national identity, esserdily and inextricably seen

as an Orthodox Christian one, as an unbreakable sylnosis between the idea

of the nation and the idea of God Any other people and any other state, as well
as any integration alliance or organization ortgrike the EUmust respect this
historical and spiritual fact forming the Romanian national identity. Romania

is more than one state, isation and thisnationis an Orthodox Christian offe
even if it appears to some postmodernists or gistisehs something anachronistic
and ridiculous. The national identiyand in case of the Romanians, the Orthodox
Christian identity are not ridiculous at all andwko considershe very essence
of a peopleo be ridiculous is actually a narrow-minded gpinithout the culture

of the nation he comes from or speaks about andi@llous being through his
very demanding foolishness to overlook the big sdisat substantiate any people
as a spiritual beirt§ Article 1, paragraph 1 of the Constitution is @ofool or
outdated one at all because it affirms the natichatacter of the Romanian state;
by contrast, is an articlinat indubitably recognizes such spiritual essencef

the Romanian peoplefrom its birth in this area until nowadays.

8 Prof. Dr. Mircea Bcurariu -History of the Romanian Orthodox Churded Bible and Mission
Institute of the Romanian Orthodox Church, Buchar@&306, p. 17 to 22.

®Nicolae lorga —To the use of studying Romanian Church Histoeprinted after the preface to
theRomanian Church Historyol I, ed. | \lenii de Munte, 1908.

19 See, for exampleThe teachings of Neagoe Basarab to his son Thessl@stitten between
1518-1521), a brilliant medieval work of instrueticand religious and moral education, a
compendium of Eastern ascetics and mystics, whidws the traditional concern of Christian
sovereigns in that area to respect the Orthodadgfteaid to keep it unaltered, as an identity of thi
nation. See, to the concept of trans-historical deified nation, different from the political or
cultural one, Dan Puritvho are we Platytera, Bucharest, 2008 p. 72-82. Prof. Dumitr
StaniloaieSpirituality and communion in the Orthodox liturdyd Bible and Mission Institute of
the Romanian Orthodox Church, ed. I, Bucharesd42@. 18-20 (about the conceptparsonin
the Orthodox belief, as opposed to the number egpb being, which separates him from God
and his salvation).

1 The EU obligation under Art. 3/ TEU as amended bythe Treaty of Lisbon, is to respect
the national identities of the Member States, inhent to their fundamental political and
constitutional structures. For Romaniathe EU can not overlook, like it does not exist,
Orthodox, historical identity, closely woven by thepeople political and consciousness identity
of this nation. If the EU respects the rights of the various mities, then the more it is necessary
that in a democracy (dominated by the rule of tlikof the majority)to respect the Orthodox
identity of the majority of that country . See Madalina Virginia Antones®&iemetrics, human
freedom, human dignity, at the beginning of the X&tury,in Perspectives of security and
defense in Europevol IV, Session of scientific communications wititernational participation,
19-20 November 2009, Bucharest, UNAP, Ed UNAP, Buekt, 2009, p. 186 to 215.

2Dan Puric, interviewWe are a suffering nation that must learn to liftto Christian dignity in

the name of Christ, interview by Stelian Gombos, journal Geopolitigear VII, no. 31, special
issueRomania between empirgs 17-29.




Biometric Passports as Infringement of Human Right 29

Romanian people are a nation born Orthodox Chnistimnlike other
peoples who were either later Christened, or n€Veistened, and is specific of
the Romanian people, not discussed but respectedjciuding within the
European Union as a community of democratic countds, based on a
relationship of respect with the Member State¥.

The European Union can not issue any directivejsat or any other
European legislation, by any of its institutiotisat is contrary to the national
identity of any Member State When it comes to Romania, the European Union
should bethe first to respect and to assure Romania of itsnconditional and
real respectfor the Orthodox Christian national identity ofathMember State
with full rights in the Union since 2007. Romarmi@annot be treated as second-
class Member State in the Union, falsely and tendéously considered being
a de-Christianized state, one in which there is nmajority religion, and that
should not be taken into account Romania is not a state born yesterday or
today, that is, without a past; we see how, througlthe course of its troubled
history, located at the turn of empires, threatewdd permanent fragmentation,
Romania has defended its national values and its ed of Orthodox
Christianity as part of its very national being**.

Neither the European Unionnor other state or nation, or the EU
institutions through their directives or decisidmsve the right to question the
Romanian identity, namely the identity where the othodoxy is intertwined
with of the national character; it is an identity in which the Romanian nation is
inextricably woven with orthodoxy, even from itsthi as a nation in this area.
The disappearance of the Orthodoxy of the natiaddeo the disappearance of
the nation itself, since its birth and forming, dsvelopment over the centuries
and resistance in this area were all closely réldte the preservation of
Orthodoxy, which is a religious identity. So the European Union has no right to
question the Romanian identity, a specific identiynultaneously a national and
religious one, by attempting to relativize or desdit it on grounds of not being
"democratic".

The European Union must respect the identity of emiider Stateas it
formed over the centuries, and not seek to shapeatcording to its interests,

3 Article 3 / TEU as amended by the Treaty of Lisbparagraph 3. The obligation of loyal
cooperation that the member states have to the Hldt mot be interpreted under any
circumstances as obliging the Member States toddratheir historical and national or religious
identities for becoming within the EU some areathauit a past, memory, history, spirituality and
their millennial belief. Any construction that doest respect these traditions of the national being
of a Member State is bound to fail.

“Dan PuricwWho we areop. cit .. See also Stelian Gomi®seaking about church and state -
between course and discoursel. Geopolitics, Ed Top Form, Bucharest, 200223:23.
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as states may be artificial constructs but nationsare organic-spiritual
constructs, where the religious aspect (relationspibetween human and God)
plays a key role The Romanian identity is an Orthodox one, as Roaa
remember, is a country with majority Orthodox population®®. In addition, it is
not an identity formed yesterday or today, bistorical on€"®, accompanied by a
religious tradition, almost 2000 years YldTherefore, the European Union must
take into accounthe majority and the religious identity of the majaity of a
country, because this is the real spirit of democracyyef choose to relate to
democracy.

The European Union must respect (and here we sifesk express legal
obligation imposed by the Treaty of Lisbon) the national tdgrof a member
country, in this case, Romania, as a majority @lans Orthodox country.
Romanian Orthodoxy is perfectly compatible with denocracy and the
exercise by the citizens of the freedom of religigrso that each citizen should be
free to adhere or not to a religious or philosogbetief. But this should not be
used by the European Union as a way to ignore, toisdort and violate
through the legal acts of its institutions(acts of European law with direct effect
and general application, in some cadbs)identity of the people of Romania,
which is a deeply Orthodox on&. If the EU undertakes to respect through its
institutions both the national identities of thermqmonent states and the freedom of
religion, among the fundamental freedoms whichedognizes for the European
citizens, then the EU should have clearly in mimehen relating to the
Romanian national identity, that it is an indissolble, symbolic and spiritual
whole, in which the nation has been intertwined wikt the orthodoxy, not due
to a whim or an isolated historical circumstance fou nearly 2000 years, even
since the birth of the Romanian people in the Garpaa-Danubian—Pontic space.

*1n religious termsB86.8% of people living in Romania are Orthodox Chrstian, 5% Roman
Catholic, 1% Greek Catholic, 6% Protestant and Behcal, 10,000 people of Jewish faith. See
Stelian Gombos-op. cit., p. 167, 174.

'® Among the defining characteristics of Romania, cosipg its national identity referred to in
Art. 3a, paragraph 2/TEU as amended by the Trddtisbon, we mention, for a better knowledge
by the EU's decisional level: the historical coniiy of public institutions, strong ethnic and
religious homogeneity, strong Roman tradition,gielis tolerance, robust anti-extremist mentality
of the population, sometimes with moderate-congamvaaccents gbolishing embarrassing
labels like religious fanaticism for those who wanto defend their freedom of religion and
religious identity), authentic European orientation in a democratfigralistic era of dialogue and
tolerance between faiths and religions. See St@8iambos-op. cit., p. 167.

"Prof. Dr. Mircea Rcurariu, op. cit., p.

8 Romania isthe only country in the world to deliver amodel of electronic passport
comprising, right from the time of introduction, thddentification features, namely facial image
and digital impressions. http://www.mediafax.rofabcWe believe thathis is not only a willful
ignorance but a real challenge to Romania's Orthodo Christian identity, as an EU member
state, a community declaring to be democratic
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So, Article 1, paragraph 1 of the Constitution @nkania, when asserting
the national character of the Romanian state, we should keepind that this is
an implicit Christian Orthodox character, because Orthodoxy has been and
will be the majority religion of this people, whidwontinues to define itself on the
basis of it. So the issue of the freedom of rehgio case of issuing biometric
passports becomes even more acute in the case mariRm whose national
identity is simultaneously and deeply a majorityt@dox oné”.

3. Non-compatibility of the internal legal acts orthe biometric passports with
the Art. 29 of the Constitution of Romania

Corroborated with Art. 1, paragraph 1 of the Cdaostn of Romania, the
issue by the Romanian state authorities of the biompassports on the basis of
European regulations and decisions breaches Artf 2Be Constitution, othe
freedom of conscienceas well. This article is a framework one, in whialong
with the freedom of thought and opinion, the freadof the religious beliefs is
included as well. According to this articltne freedom of religion cannot be
restricted in any way, so the constitutional text requires an expresfipition
againstany form of restriction of such freedom.

Paragraph 1, Art. 29 of the Constitution is therefa constitutional
guaranteethat all Romanian and European citizens may infokéhe protection
of their fundamental rights and freedoms in a sgateerned by the rule of law as
Romania (Article 1, Constitution) and in a commurat democratic states, as the
European Union wants to be (Art. 1 / TEU, amendedhe Treaty of Lisbon).
Thereforeno state or EU authority may impose any Romanian tizen (which
belongs to a country that has not only a national majority Orthodox identity
but that is also a democratic and social stateeigm@d by the rule of lawgny
restriction, discrimination or violation of his fre edom of religion On the other
hand, we see how precisely the freedom of religgonolated by the Romanian

% The Romanian Orthodox Church affirms the idea of Othodox Christianity as a
fundamental element of the Romanian soulas a result, in a national state by the consiituhs
Romania, the Romanian Orthodox Churcheigarded as the national churchROC is defined as
a spiritual, not political factor, interested aethame time in keeping the specific values of the
Romanian people. See Stelian Gombos-op. cit., p, 22. ROC identified throughout the
history of this nation with the Romanian people fighting with him for the national cause, for its
ideals, for its civilization, same as nowadaysalhthe polls,around 90% of the Romanians
trust in ROC, which shows that the Romanians feel they arediofithis Church and view it as a
unity factor, including in the civil societChurch is formed by the very Orthodox Romaniars.
See Stelian Gombos-op. cit.,, p. 2B. is therefore inconceivable for the EU or other
organizations, judicial courts of European law aman rights, when involved in a dispute or
judging a dispute where the human rights are \édldty biometricsto disregard these facts.
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state authorities in the so-called «enforcememtth® European regulations and
decisions (becausey EU decision, Regulation or any other legislatimissued

by any EU institution should be issued while respéing the fundamental
rights and freedoms of the European citizens, in s case, freedom of
opinion, thought and religion), when they rush into issuing biometric passports
regarded by the Orthodox Christians as contratieo faith.

It's like one day, the EU institutions would imposke Muslim
communities living on its territory and having Epean citizens of Islam belief as
members (by the nationality of an EU Member Stategccept the issuance of an
act that is in deep contradiction with Koran praseso likely to violate the
freedom of religion of those European citizensstdirhic belief.

So, inany of its actions and inany of the normative documents issued
by its institutions, having or notdirect effect and general application, the EU
must pay attention to respecting the freedom of r@ion, opinion and thought
of individuals within its territory and immediatelyremove those measures or
acts which cause such violations Otherwise, the Union (having legal
personality, just as the Romanian Statg)y be sued by persons living in the
EU, and by the Romanian state as well, in this casi the European and the
national law (which is an entire jurisdictional ensemble acaogdo the Treaty
of Lisbon) for violating those fundamental freedoms

The issuance of the biometric passports, infringipgn their essence the
Orthodox faith and the free exercise thereof oetsite European sp&das the
Orthodox Christian sees his free movement restrictehe spaces of the Union’s
third countries, precisely because of his religi@aith not allowing him to apply
for a biometric passport) is an internal meaSuoé the Romanian state starting
from a European standafdsiolating Art. 29 of the Constitution of Romaniadan
also the international treaties on human rightsvloch Romania is party and
Article 29 of the Constitution mentions very clgaaind without the possibility of
distortion, thatany restriction in any way, of the freedom of religon is not

“several NGOs organized at the Patriarchal Palac8ucharest, a protest by which they
expressed their dissatisfaction with the mandaitairpduction of chips within acts and also with
the Law 298 of 2008. According to the opinion o€ thersons taking part in the protest, the
mandatory introduction of biometric chips in all identity documerigscontrary to Article 23 of

the Constitution which provides that "the individual freedom andcie@y of person are
inviolable" and also Article 29 which states thtite' freedom of thought, opinion, and religion can
not be restricted in any way." From January 1,dtate made mandatory the application on the
identity documents of Romanians of a wireless iifieation device, a chip containing biometric
personal details and other data, including diditagerprints. "Without any public debate, the
Romanians are marked as cattle, with a chip thiktmanitor their activity, placed, for the time
being, on the so-called biometric passports andrdyilicenses, and in the near future including
the ID cards”, a press release of the organizatedtl Feb. 2009, http://www.mediafax.ro/social .
which are part of the internal law.
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allowed. Sothe Orthodox Christian is protected at constitutioral level, based
on Art. 1, paragraph 1 and 3 and Art. 29 of the SGitution of his country, in the
relation with the public authorities of the Romanstate and the EU institutions
that can neither relativize nor restrict a fundamertal freedom which the
Union binds to respect through the Treaty of Lisbontself.

Furthermore, Art. 29 of the Constitutimomplete the express and total
prohibition against limitation®f any kind of the freedom of religion by saying
that « nobody can be forced to adopt an opinion... @mytito his beliefs>. This
constitutional text comes to establiahdual legal guarantee for the citizen
namely that the Romanian state will respect hisdoen of religion and will not
force him, by any measure of its authorities, to@dan opinion contrary to his
beliefs. So, the issuance of the biometric passpbet are deeply contrary to the
Orthodox faith by their very essence is a measyrevhich a state authority
actually comes and requires the citizen to adoptstopinion on these passports
(an opinion whichavours them but iscontrary to the religious beliefs of the
citizen). This blatantly violates, in its letter and spithe constitutional text of
Art. 29, while the measure» of the state authorities on issuing biometric
passports in a majority Christian Orthodox courfimywhich the national identity
is a specific one namely simultaneously a histbaca a deeply orthodox ons)
an unconstitutional measure thus affected, in our mnion, by absolute
invalidity because we are dealing withe infringement of a fundamental
human freedom which isa supreme value, guarantedsy the Romanian State
(Article 1 of the Constitution, paragraph 3).

4. Non-compatibility of internal legal acts on bionetric passports with the
religion law, as an organic law

The issuance of biometric passports in Romaniagtal disregard of the
fact that this country is a majority Orthodox onéhwan Orthodox national
identity through its history and the birth of therRanian people itself as an
Orthodox peoplés in contradiction with the religion law, as well,which is an

2L According to the Government Emergency Ordinance 32008 for the establishment of
measures on issuing electronic passports as wellpesducing other travel documents
personalization of thelectronic passportsis done by the Sole National Center for Customizati
of Electronic Passports, which operates in thectire of General Directorate of Passports of
MAI. Under the samdegislation, the blank passports are produced by the Nati®naiting
House-National Company December 31. 2008 http://vwaadiafax.ro/social

22 As of December 31, 2008, Romania, asEAh member state issues electronic passports in
accordance with Council Regulation no. 2.252/2@0% standards for security features and
biometrics in passports and travel documents issyellember States
http://www.mediafax.ro/social/pasapoartele-bioncetiavizate-de-comisia-de-aparare-din-
camera-3891638.
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organic law, thus being the second as importance in the lieyaof internal
normative acts, immediately after the constituticieat. Therefore, the measure
of the state authorities in Romania to issue biom@assports not only violates
the above-mentioned articles of the ConstitutiorRomania but also an organic
law, such as Law 489/2006 on the Freedom of raligiod the general status of
denominationS.

Specifically, it violates Art. 1 that resumes anghtights the provisions of
Art. 29 of the Constitution, namely th#tie Romanian state should not only
respect but also guaranteethe fundamental right to freedom of thought,
opinion and religion. Thereforesince this is a fundamental human right, not
pertaining to the citizenship the Romanian state as a state governed by tee rul
of law, respects and guarantees it not only toRbenanian citizens but tany
person on the Romanian territory, as well (apatrid, foreign citizen, bipatrid,
European citizen or national of a third State @f thhion). So, this comes to stress
the fact that the freedom of religion should bepeesed and guaranteed by the
Romanian statas a democratic state governed by the rule of lawyithout
taking into account whether the person concerne(on Romania's territoryiy a
Romanian citizen or a citizen of another EU MembeiState or a national of a
third country (non EU member).

What matters here ithe capacity of human person, a legal capacity
through which the Romanian state respects and guegs to any person on the
Romanian territory ( whether he is permanentlyeonporarily residing here or if
in transit or not) the freedom of thought, opiniemd religion. So, moreover, we
can say that there is no need to be a practitionéollower of a religion or belief
not allowing the use of the biometric passports amyg biometric acts, becauge
is sufficient to invoke, as a human persofand not as an EU citizen or nthe
freedom of thought or the freedom of opinion or thefreedom of religion for
the Romanian state is obliged under these freedons issue a classic passport
and not impose a biometric passportSo even if you are atheist or Muslim or
Jew, free thinker, not necessarily Orthodggu can invoke any of the three
freedoms (of thought, conscience, religion), accomy to your beliefs,
whereas the Romanian state is obliged to respect dmuarantee themunder
Art. 1, paragraph 1 of Law 489 / 2006, article tregteats and emphasizes the Art.
29 of the Constituticff.

It is important to note thato public authority in Romania can ignore
these statutory provisions to require any human peson in Romania (whether
an EU citizen or not) biometric passports or any dter biometric acts,
contraryto that person’sbeliefs

Zpyblished in Of. J., Part I, no. 11 / 8.01.2007.
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It is sufficient for the person concernidsay that hedoes not agre&vith
the issuance of such a passpounder Art. 1, paragraph 1 of Law 489/2006 and
Art. 29 of the Constitution, sdhat the Romanian state is obliged to
unconditionally issue a passport or a travel document that does haiolate the
freedom of thought and consciena# the person concerned.

Similarly, it is sufficient for the person concethto declare thatut of
religious reasons does not want a biometric passport to be isssethat, on the
basis of its obligation to respect and guarantee éhfreedom of religion the
Romanian state, through any of its authorities haso issue a classic passport,
namely one that does not harm, restrict or violatehe freedom of religion of
the person concerned.

We remind you that these are obligations that anlglemocratic state
governed by the rule of laassumes whereas a totalitarian state is not witting
respect the human rights and fundamental freedamgdther to restrict their
exercise as far as emptying their contents or lmgntmem.

Further, according to Art. 1, paragraph 2 of theearganic law (thus having a
legal force that is superior to any emergency ogula ordinance, any
government decision, any Ministerial Order or dethprovisions adopted by the
Romanian governmen#in express prohibition, converted into an obligatio of
the Romanian state to abstain from bringing any darage or restrict the
freedom of religion, is included. “No one shall be prevented fromcoerced
into adopting an opinion... contrary to his beliefs,and shall not be subject to
any discrimination, or be harassed or placed in annferior position on
account of their faith, membership or non-membgrshi a religious group,
association or denomination, or for the exerciséhiw the law, of their freedom
of religion”. So the Romanian state cannot put Aoynan person (again, it is
irrelevant whether he is an European citizen o) mo& situation of inferiority,
cannot harass him and cannot subject him to argrigigation on account of
their faith, membership or non-membership in agrelis group, association or
denomination or for the lawful exercise of his ftem of religion. Howeverby
iIssuing the biometric passports and by the differences irthe legal regime
existing between them and the classic passportand also by introducing the
temporary nature for the classic passport(is a passport, which is intended to
call in at a certain time, when generalizing or mgkthe biometric passport
compulsory) the Romanian state breaches precisely such absteonti
obligations.

24 S0, we consider thahe Romanian State authorities are not obliged tomplement, execute
or comply with any act of the EU institutions whether it has direct effect, direct and immesliat
applicability or notif such act is contrary to a fundamental rule on hman rights, regardless of
the legal order which is devoted to such rule (maélegal order, integration legal order such of
that of the EU or international legal order).
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Whereas the Romanian state put people who do nat wébiometric
passport to be issueth a situation of discrimination against those who want
such passports but algoa situation of inferiority on account of these people’s
faith (in this case, the majority Orthodox Chrisdiain relation to the persons who
have applied for a biometric passport. This sitratof inferiority of people
applying for a classic passport is linkedtie fee chargedandthe temporary
nature of the classic passport and ilegal introduction itself, in contravention
of the Constitution and the international treatms human rights to which
Romania is partyof the biometric passports(that, regardless of the religious
beliefs of a person constitutes a clear violation of his human freadand

dignity®®).

5. Non-compatibility between the internal normative acts on biometric
passports and the provisions of the EU Charter of thdamental Rights

The Charter of Fundamental Rights of the Europeamot becomes
legally binding through its incorporation into tAeeaty of Lisbon, by its entry
into force. The Charter, officially signed and rgozed by the Presidents of the
EP, Council and Commission, on behalf of theiritngbns, on December 7, 2000

“The first 28 electronic passports were issuedeetid of the last week, while the system will be
implemented until June 30 throughout the countiye iew passports contain 50 security features
and the fingerprints of the holders and costs thiraes more than before. See Arti@@metric
passports, three times more expensive than ordioaeg loana Sora, February 3, 2009. The price
of the electronic passport was established by thtoNal Printing House-SA National Company
at 234 lei including VAT while the consular fee32 lei. For ordinary passports, passport cost is
64.2 lei and consular fee is the same. Biometrgspart validity is five years and for children
under the age of six years, the validity is threarg. The travel documeistsued beforehad a
validity of three years for children up to 14 yedige years for people between 14 and 25 years
and ten years for those aged over 25 years.
http://www.financiarul.com/articol_21105/pasapobrieiometrice-de-trei-ori-mai-scumpe-decat-
cele-normale.htm

% The introduction of biometric passports in Romated to discontent within the Church.
Patriarchaterequested clarification on how the data is storedexpressing concern that this
would undermine the freedom and dignity of people.
http://www.financiarul.com/articol_21105/pasapettbiometrice-de-trei-ori-mai-scumpe-decat-
cele-normale.html. On the other hand, we beliew the Patriarchate should requimere than
just “clarifications " from authorities that unconstitutionally, in a mBuropean way and
abusively applied acts of European law in breactihef human rights and freedoms, without
checking the compatibility of those provisions witbnstitutional rules on human rights and
democratic character of the Romanian state, with ithiernational treaties and the Treaty of
Lisbon. Romanian Patriarchate, in a majority Orthodox country, should strongly request
cancellation of these anti-Christian documents because they are not compatible with the
orthodox identity of the Romanian people and affeetessence of the freedom of religion of the
Christian Orthodox people living in Romania regasdl of their nationality.
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in Nice, includes all civil, political, economic @rsocial rights of the European
citizens and all persons living in the EU, as wElle Charter, which groups rights
in 6 chapters (Dignity, Freedom, Equality, SolithariCitizenship and Justice) is
considering: the rights and freedomussing from the constitutional traditions

of the Member States and the common international ldigations of the
Member States(so, a mandatory relation to the Romanian Congiituand the
obligations concerning human rights to which Roragas a EU Member State, is
party and that have priority in its national lawhg Treaty of Lisbon with its
dual basis (TEU and TFEUhe European Convention on Human Rightg(its
direct nomination envisages the obligation of thé iBstitutions to take account
of this Convention, to not ignore it, even if noetEU is not party to the ECHR
yet, for not putting the Member States into comflioncerning its obligations
deriving from their status of parties to the ECHiRl ahe EU law); the European
Social Charter, of the Council of Europe; the ComityuCharter of Fundamental
Social Rights of Workers and other internationatvantions to which the EU or
the Member States jdih From this perspective, it appears that the \imatby
the Romanian state, in this case or by any EUtuigin) of the provisions of the
Charter of Fundamental Rights leads to sanctiomder the national law (the
Romanian law), because the Romanian Constitution guwantees respect in
the Romanian state for these rights and the interrigonal treaties to which
Romania is party. Sanctions may also be applied bthe Court of Human
Rights in Strasbourg, for the violation of the Eurgean Convention of
Human Rights by the EU and / or the Romanian StateSimilarly, we can not
exclude the application of sanctions by the CJEU ¢nicerning the violation of
the law while applying and interpreting the Treaty of Lisbon and the
Chatrter, by the EU institutions), in the EU judicial system.

According to Art. 6/TUE, as amended by the Tredty.isbon, the Union
recognizes the rights, freedoms and principles igeal in the EU Charter of
Fundamental Rights of December 7, 2000 (the ongtadoon December 12,
2007, in Strasbourg). According to that Articletlée fact that the Charter has the
same legal value as the Treaties is clearly reeegniso it appears in the supreme
position in the hierarchy of the European law. Tisisessential for our entire
demonstration, whereas from this express provisiomesults thatno EU
institution, by any of its legal acts and no MemberState, while applying
national measures or provisions of an act of Euro@n law, can ignore or
violate the Charter.

The Charter is considered by Art.6/TEU as amendgedhe Treaty of
Lisbon, as havinghe same legal force as the treatie§TEU, TFEU), sois
placed on the highest position in the EU regulatorjierarchy.

%" Augustin Fuerea European Union law. General paiEd All Beck, 2003, p. 101.
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Any violation of any rights or freedoms establistdthe Charter (in this
case, the freedom of opinion, belief, and religisrg violation similar to that of
a Union treaty. Hencethe obligation of conformity of all documents issué by
any EU institution®® with the Charter and alsche obligation of conformity of
the documents of the Romanian state authorities vhtthe Charter (when they
apply a document of European law or adopt intemehsures to apply such
documents).

According to Art. 10 of the Charter of Fundamental Rights of the
European Union (which, we remind you, by the entry into force bétTreaty of
Lisbon in which it was incorporated, receives bingpiorce and has the same legal
value as the Treaties), which establishes (in Titl®ignity) the freedom of
thought, conscience and religion, these are fundamtl freedoms of the
human being, not only of the European citizenThey are freedoms of which
expressions guaranteed by the EU and the Member Statewhich have signed
and ratified the Treaty of Lisbon, both in publitdan private, in education, work,
and practice. In addition, Art. 10 recognize thghtiof every person within the
EU tothe conscious caveataccording to the national law governing the eiserc
of such right. So, based on paragraph 2, Art. 1hefCharter, every Romanian,
as a human person (a predominant legal capacitgecoimg the human rights as
compared to the political capacity of a Europedizam) has the right to call in
question the activity of issuing biometric passpog as suchby the Romanian
state authorities as an activity that violates fleedoms of thought, conscience
and religion (in this case, the Orthodox, majorlyd historic religion in the
Romanian state). In conjunction wirt. 52 of the Charter, any limitations on
those freedoms established by the Charter (inquéati the freedoms in Article
10) shallrelate to their exercise and not affect their subsince in addition, this
limitation must belawful, according to Art. 52, must be madaly when
necessary and really serve the objectives of genematerest recognized by the
Union or the need to protect the rights and freedom of others Another legal
guarantee concerning the EU obligation to respeaugh the activity and the
documents issued by its institutions, the freedestablished by the Charter (in
particular, those in Article 10) i&rt. 54 of the Charter (prohibition of the abuse
of rights). According to that article, no provisiohthe Charter can be interpreted
as implying any right to engage in an activity, gerform any act intended to
abolish any rights or freedoms established by thar@r orto their restriction
to a greaterextentthan provided in the Charter.

% Note that, for each act of derived law (namely enissued by an EU institution), the EU Court
of Justicewill review its actual legal nature, despite the nae of the act(directive, regulation,
decision, etc.). The true nature of an does not depend on its namewhile CJUE uses to
analyze the subject, content, applicability of anfar correctly qualifying it. See Augustin Fuerea
- General EU law, op. cit., p. 106.
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Therefore, Art. 54 is the sanctioning legal basisany activity of the EU
institutions or the Romanian state authorities @/fapplying or respecting such
acts of European law through which abuses agaimst fteedoms in Art.
10/Charter are committed, in the sense above.

According to Art. 51, Title VII / Charter, any institution, body,
agency of the Union and also the Member States sHduake account of the
provisions of the Charter when implementing the Uron law. Here is another
legal guarantee of the human person and his rayidsfreedoms, within the legal
relationship with the EU institutions and EU Meml&iates.For violating the
provisions of the Charter, which is a legal documerof the same value as the
Treaties, the Member States (hence the Romanian Stateghrthe competent
authorities which issued biometric passports, iplamenting the EU law) and
also the EU institutions (through the acts of iné#ign that violated any of the
fundamental rights and freedoms of the Chaxtan) be brought to justice in the
EU judicial system. Any natural person may bring an appeaf® for
annulment.

Thus, not only a Romanian citizen (as a Europetirea) but anyon&
who lives in the EU (in this case, in Romania) ties potential to appeal to the
EU Court of Justice against the binding aigsued by the Council or the
Commission concerning to the issuance of biometric passpanmts obtain their
abolition. This means of appeal is also a meamsafitoring the conformity of

#|n the EU law, the concept appealmeans amction at first instancend not a means of appeal,
as in the national law. See Augustin Fuer@&e European Union Institutions, Ed. Universul
Juridic, Bucharest, 2002, p. 136.

%The new paragraph 4 of Art. 230/TFEU as amendetthdy.isbon Treaty says tharly natural

or legal person may under conditions of first and second paragragdrt an action against acts

of which recipient is or whichconcern him directly and individually, as well as against the
regulatory actvhich directly concern him and which do not entailimplementing measures
Therefore, the following categories of acts of Fagan law may be appealed: acts of the EU
institutions whose destination is that person, aft&uropean law relating to him directly and
individually, laws relating to him directly and nbfving to be implemented through internal
measures (have direct applicability).

%10n the basis of paragraph 2, Art. 230/TFEU as aeiy the Treaty of Lisbon (paragraph 2 of
230/former TEC remains in force, not cancelled)e Hetion before CJEU of the Romanian state,
under this paragraph, must be based on one ofetimons shown herabuse of powery lack of
competence, infringement of a substantial procddeguirement,infringement of the Treaty
and any rule of law on its implementation. Here stuld consider the term of "breach of the
Treaty" in a broader sense (it is, in our opinithg infringement of both TFEU and TEU and its
rules on the obligation of conformity and compliarmy the EU and its institutions, with the rules
on human rights and the EU obligation to respeetrisitional identity of a state). The two treaties
(TEU and TFEU) ar@rganically related to each other as both contain provisions ¢ime same
legal entity (the new EU), and both are, according to the Lisbon Treatggal basis for this new
entity. So the appeal for annulment brought by Rloenanian state before CJEU may be for the
breachof any of the two treaties not only TFEU (formerly TEC).
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the provisions of the EU law, is a legality contamold its purpose is not to change
but to obtainits abolition as an unlawful act (in this case, abolishing or
relativising, by issuing biometric passports, tlieeflom of religion, opinion,
thought of the person living on the EU’s territoand who submitted the
application to court). At the same tim#ie Romanian Staté' may sue the
Commission or the Councif® as well (with an appeal for annulmén for the
binding documents relating to the issuance of biometrispads (believed to
violate the EU’s obligation to respect the natioahtities of the Member States-
in the case of Romania, simultaneously an Orthadaknational identity, as well
as the freedoms of thought, belief or religion ebple living on the Romanian
territory).

Moreover, given the importance of the fundamentaledoms in the
Union’s legal order (as they are general principiagch the whole legal order, be
it an integration order, of the EU, is based updrgedoms established by a
Charter that has an identical legal value as #atigs* (supreme as compared to
any other act of European Law), the Court musticenghe supreme positionof
the human rights and fundamental freedoms (whiehtlae values that the Union
is founded upon, according to Art. 1a/TEU as amdruethe Treaty of Lisbon),
a position clearly arising even frothe placement of the Article 1a at the
beginning of the TEU, as amended by the Treaty of Lisbon.

At the same time, the Romanian courts, referreddiyral persons or by
the Romanian government concerning the infringertteough the biometric acts
of such human fundamental freedoms may ask the Blt®f Justice, through
the mechanism for the preliminary issue¥ to rule on the interpretation of the
Union law in this mattéf.

% The legislative acts adopted by the Council andean Parliament, the acts of the Council, the
Commission, the European Council and also the ilggafl the acts of bodies, offices or agencies
of the Union intended to produce legal effectshicdtparties.

|t should be introduced withid months counted as appropriate, from the publicatin of the
act, from its communication to the applicant or, faling that, from the date on which it came

to the attention of the applicantaccording to paragraph 6, Art. 230/TEC (now becdiEU as
amended by the Treaty of Lisbon).

% These freedoms are establisH®d the Charter, that, having the same legal force sathe
treaties, has priority over any other act of Europ@n law. Like the treaties, the Charter is found
in top-level of the European law which, even if an integration law can not relativize, resict,
abolish, infringe or affect the essence of the frdems listed in Art. 10 / Charter, as this
article, in relation to the Commission and Counditectives and regulations on biometric
passports (which are acts of derivative law) isc@thon a higher judicial level. See Augustin
FuereaGeneral EU law, op. cit., p. 56. Hence, the possibility of samting by the Court, by
means of appeal for annulment or appeal for in&gpion (interlocutory matters) the non-
compliance of the act of the EU institutions (Diree, Decision, Regulations) with the Treaties
and the EU Charter of Fundamental Rights.
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% According to Art. 234/TEC (now TFEU), CJEU shalvkgurisdiction to decide as prejudicial:
on the interpretation of the Treaty, on the validity and interpretation of the acts adopted by
the EU institutions. When such a question is raised before a couda bfember State, that, if
considers that, in order to decide, a decisioreguired on this issue, may ask CJEU to give a
decision thereonppssibility of referral to CJEU by the national court, so amotequirement).
When such a question is raised in a case pendiiogebthe Romanian court (as a national court of
an EU Member State) whose decisicasinot be subject of appeal under the national lawthis
court is oblige to refer to CIJEWHligation of referral with appeal as prejudicial). So inlboases

is assumed to be an open question before a national (so it is not a dispute before CJEU at
European level). See Augustin Fuerdde EU Institutionsop. cit., p. 142.

% 0nly the national courts that have a dispute pendave an active procedural legitimacy in case
of the appeal for interpretation (as prejudici&®gferral to CJUE is made by an application to
these courts. The decision of the EU Court of dasthrough which it decides in this type of
appeal, on the validity of the document issued yE® institution (in this case, the Council, the
Commission) concerns only the parties interested énrelative judged work authority) and does
not suppress this act (here is different from theeal for annulment).




42

Madalina Virginia Antonescu

Normal passport and biometric passport (the calaiark purple).




